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This is the report from the meeting hosted
by the Mediation and Complaints-Han-
dling Institution for Responsible Business
Conduct (the Danish “National Contact
Point”) and hosted at the Copenhagen
Business School on 25 November 2015.
The meeting explored ways of opera-
tionalizing due diligence in business
in relation to the OECD’s Guidelines for
Multinational Enterprises, and UN’s Guid-
ing Principles on Business and Human
Rights, and clarifying needs for further
shared learning. Over 100 represen-
tatives attended the conference from
government, business, civil society, trade
unions and academia.

This conference aimed at active partici-
pation from the audience and questions
were seen as an integral part of the flow,
including in follow-up to speakers’ pre-
sentations. The Chatham House Rule was
applied and therefore this report does not
attribute specific comments to any of the
speakers. The meeting was opened by
Mads @vlisen, Chair of the Danish NCP
and Adjunct professor at Copenhagen
Business School and advisor to the UN
Global Compact. The structure of this
report reflects that of the meeting itself,
although comments are synthesized in
order to make key points.

1. OVERVIEW

Non-financial due diligence is now a cri-
tical element of the major international

mechanisms developed by governments
to provide greater incentives and require-
ments for business to act responsibly.
The 2011 UN Guiding Principles on Busi-
ness and Human Rights (UNGPs) define
such due diligence as:

“An on-going risk management process
that a reasonable and prudent company
needs to follow in order to identify, pre-
vent, mitigate and account for how it ad-
dresses its adverse human rights impacts.
It includes four key steps: assessing ac-
tual and potential human rights impacts,
integrating and acting on the findings;
tracking responses; and communicating
about how impacts are addressed.”

The OECD takes a similar approach but
spans issues beyond human rights alone.
In relation to supply chains, the OECD
defines due diligence as:

“A comprehensive, proactive process to
identify the actual and potential negative
social, environmental and economic im-
pacts of an organizations decisions and
activities, with the aim of avoiding and
mitigating those impacts.”

So, it is clear that non-financial due dili-
gence is, firstly, about understanding var-
ious types of risk and potential adverse
impacts and then, secondly, developing
systems of prevention and mitigation to
eliminate or reduce them to acceptable
levels. In addition, due diligence is also
related to remedy. The ‘National Contact
Point’ (NCP) system of the OECD is one
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of the state-based non-legal remedies
that attempts to mediate grievances con-
cerning international companies and due
diligence is a central aspect in many of
these cases.

Due diligence is fundamental in two ways:

e First, when harm has occurred, it
needs to be established whether the
business had undertaken adequate
due diligence in light of the context
and the salient non-financial issues it
was facing?

e Second, even if a harm has not oc-
curred, is the business undertaking
adequate due diligence when there is
a real risk of a harm occurring?

Although most human rights issues, for
example, have yet to be codified in the
way health and safety law has, the prin-
ciple is the same: those responsible
should not wait for the harm to occur if
a business is behaving without due care
and attention. The UN Guiding Principles
on Business and Human Rights, upon
which the revised 2011 OECD Guidelines
on Multinational Enterprises are in part
based, call this “knowing and showing”.
And so the critical questions are: “How
much knowledge is enough?” and “How
transparent should a business be about
having such knowledge?”

Although due diligence is not a new con-
cept (financial due diligence has existed
for generations, and anti-bribery mea-
sures have developed over the past ge-
neration), its application to social issues
(i.e. human rights) is relatively new and
also requires a fresh approach. Nation-
al Contact Points sit at the fulcrum of a
fine balance: ignore the non-financial due
diligence undertaken by companies that
still make mistakes then there is little in-
centive to undertake the due diligence in
the first place; but, on the other hand, to
overly reward a business for its due di-
ligence when a harm has occurred is to
undermine accountability. Getting this
balance right — setting an expectation for
‘reasonable’ due diligence — is precisely
where many NCPs find themselves today.

It is therefore not surprising then that due
diligence is the fastest growing area of
OECD NCP cases. Whilst only a minority

of cases get beyond the initial assess-
ment phase overall, due diligence rela-
ted cases are more successfully resolved
than others. There are also a number of
trends showing that now a wide range of
business relationships are being presen-
ted to NCPs for consideration well beyond
direct investments: from supply chain to
financing to other types of specialist ser-
vices.

2. BACKGROUND TO THE
OECD GUIDELINES AND
THE NCP SYSTEM

The OECD Guidelines on Responsible
Business Conduct is the most compre-
hensive, government-backed, interna-
tional corporate responsibility instrument.
They place a legal obligation on the 46
adhering Governments (34 OECD mem-
ber states, and 12 non-OECD states) to:

e Promote the use the Guidelines as an
essential component of open trade
and investment policies;

e Establish National Contact Points to
further the effectiveness of the Guide-
lines.

The revised Guidelines themselves cover
a broad-range of corporate responsibility
issues, in other words: Disclosure; Hu-
man Rights; Employment and Industrial
Relations; Environment; Bribery, Bribe
Solicitations, Extortion; Consumer inter-
ests; Science and Technology; Com-
petition and Taxation. Since 2001, 256
complaints have been filed by NGOs and
individuals, and a further 175 have been
filed by Trade Unions. Of the NGOs ca-
ses: due diligence has figured highly in a
significant percentage of them: 65 cases
have been due diligence specific, 124
have related to business relationships
(71% of which have related to due di-
ligence) and 186 have related to human
rights (of which 98% have related, at least
in part, to due diligence).

The new version of the Guidelines were
adopted by the 2011 OECD Ministerial
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Council Meeting and the then US Sec-
retary of State, Ms. Hillary Clinton, re-
marked:

“If you look at these guidelines, they will
be helping us determine how supply
chains can be changed so that it can be-
gin to prevent and eliminate abuses and
violence. We're going to look at new stra-
tegies that will seek to make our case to
companies that due diligence, while not
always easy, is absolutely essential.”

In the case of Supply Chain Due Di-
ligence, the OECD has developed a five-
step approach for how businesses should
conduct due diligence:

e Step 1 — Establish strong manage-
ment systems: Policy, internal capaci-
ty, supplier engagement, internal con-
trols over supply chain

e Step 2 - Identify, assess and prioritise
risks in the enterprise supply chain:
map supply chain, prioritize based on
severity of harm (sector, counterparty,
and site for high-risk issues), use ex-
isting networks

e Step 3 — Manage risks in the supply
chain: inform senior management, fix
internal systems, build leverage, use
existing supply chain networks, work-
ers reps, non-traditional partnerships,
build capacity

e Step 4 — Verify supply chain due di-
ligence: where relevance, monitor,
audit assurance, etc.

e Step 5 — Communicate and report on
supply chain due diligence: with due
regard for commercial confidentiality
and competitive concerns.

A number of observations can be made
about how due diligence should be un-
derstood in relation to these Steps:

e First, the nature & extent of due di-
ligence depends on the size, con-
text and severity of the impact. This
is highly context specific but having
said this, there need to be compar-
atives — so NCPs need to look for
benchmarks for what could reason-
ably be expected of a company in
such a context in due diligence terms.
Sometimes law itself codifies the due

diligence requirement, other times it
might be multi-stakeholder approach-
es, guidance published by authorita-
tive bodies (such as the EU, OECD or
UN), other NCP cases, export credit
requirements and so on. Obvious-
ly, the due diligence expectation is
heightened in countries of particular
human rights concern, or where the
business sector itself is hazardous.
Whilst the due diligence expectation
on small companies might be less
generally, this will not always be the
case. For example, the law does not
exempt small companies from being
racist or sexist in their recruitment
practices, and so it is on issues such
as fundamental health, safety and dis-
crimination issues. It is also the case
that small companies in some busi-
ness sectors can have a very high
human rights impact (such as internet
applications that impinge on the right
to privacy or freedom of expression,
or private security firms, for example).

Second, prioritizing of risks by busi-
ness is acceptable and in fact essen-
tial, as due diligence costs time and
money — but the prioritization must
be based on the risks to rights-hol-
ders and not to the business itself. In
the UNGPs, this is what is meant by
“saliency” — the issues that are most
relevant to the potential risks and ne-
gative impacts faced by rights-hold-
ers. This is a human-centric ap-
proach, which might be different from
classic materiality tests required by
existing national law. Whilst no issue
or human right should be dismissed a
priori, business can focus in on salient
issues for most of their due diligence.
What is important is that rights-holders
and other stake-holders are involved
in the verification of what these salient
issues are, and that the process is re-
viewed periodically, as the nature of
a business, or its external operating
environment, is subject to change.

Third, there is no ‘zero tolerance’ re-
quirement - it is about working with
suppliers, and other business part-
ners, in order to best prevent and
mitigate risks. If a supplier, customer,
contractor or other business partner
is found to be impacting negatively
on human rights, or operating below
reasonable due diligence standards
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itself, then the company in question
should engage in remedial activities
— the scale and urgency of which are
determined by the risks posed by the
other business. Businesses should
never be in a position where they are
causing or contributing to the abuse
of human rights, or impacting nega-
tively on other requirements of the
OECD Guidelines.

e Fourth, it is not just ‘one layer deep’
— depending on the severity of the
impact, due diligence might need to
extend multiple steps down a supply
chain. Just as the size of the compa-
ny is in itself no exemption from due
diligence, nor is the position of a sup-
plier within a complex supply chain.
Companies might expect first tier sup-
pliers to take full responsibility for the
second tier and so on, but in reality
it is about the severity of the impacts
themselves and the nature of the re-
lationship along the value chain. For
example, it might be, for commodi-
ties with extremely high human rights
impact, that it does not matter if the
brand at the end of the chain is ten
or twelve steps removed - it is still
expected to prevent and mitigate the
risk.

e Finally, business must use its own
leverage and build additional lever-
age by working with others wherever
possible, including with competitors.
The greater part of non-financial due
diligence should be a “pre-competi-
tive” issue as leverage is greater when
industries come together, sometimes
also with other stakeholders, to act.
Companies are required to “know and
show” and therefore some level of
transparency is necessary — whether
this be full public disclosure, or some-
times sharing within multi-stakeholder
contexts in ways that are clearly not
violating anti-trust requirements.

3. SOME OF THE CHALLENGES

One business reflection was that human
rights language can be too abstract and
the use of the term ‘due diligence’ can
also be ambiguous. It is often not tangi-
ble enough for the business manager not

educated in human rights, and therefore
mapping human rights onto management
language was seen to be essential. One
example is the language of risks. Many
in business will assume that “risk” means
“enterprise risk” and not “the human risk
to individual people”. It is also not always
useful to frame human rights risks as re-
putational risks — as sometimes they are
not, or the reputational risk is too small to
maintain the attention of senior business
managers. Another perspective was that
there is now serious legal risk for those
businesses failing to undertake due dili-
gence on issues relating to human traf-
ficking or forced labour, for example, and
the withdrawal of ‘social licence’ by com-
munities or customers can hit the bottom
line of many major companies.

It is clear from the discussion that non-
financial due diligence, particularly that
not codified in law, can be hard to quan-
tify in a company. It is hard to put a value
on prevention, on the valued added of
measures that to ensure that something
does not happen. The cost to a company
due to industrial action, or a community
blocking access roads to a mine for ex-
ample, can be calculated, but it is much
harder to set against this the value of mit-
igations that have reduced the likelihood
of negative impacts on rights holders.
This suggests that a “cost-driven” busi-
ness case for non-financial due diligence
can be the wrong way to look at it, as it
will almost always be impossible to mea-
sure the effectiveness of due diligence in
such a way. Due diligence might be an
issue of legal compliance, or a compli-
ance with internal codes but the business
case beyond this is better set in “social
licence” terms — that it maintains long-
term relationships between a company’s
activity and the society in which it oper-
ates. In other words, the business case
for non-financial due diligence needs to
be made in societal terms — the loss of
trust and legitimacy that will be made if
it is not employed, as well as the reputa-
tional and legal consequences of acting
in a reckless or irresponsible manner.

Several at the event reflected that the
full array of incentives needed for the le-
vel playing field are not yet in place, and
that some companies will continue to
ignore requirements that are not legal-
ly binding. Due diligence regulation is
emerging in relation to particular issues
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(such as corruption, conflict minerals, hu-
man trafficking or high risk countries) but
NCPs themselves should operate as if the
knowledge requirement is clear and well
stated. In other words, the threshold for
“known” and “should have known” should
be regarded as being equal. Wilful igno-
rance should never be a defence when
it comes to not carrying out adequate le-
vels of due diligence.

4. TRENDS IN DUE DILIGENCE
ACROSS NCP SYSTEM

There are a number of trends relating to
due diligence emerging in relation to the
cases so far submitted to NCPs by NGOs
and Trade Unions. See table on page 6.

Some perspectives from NCPs

Critical is whether a company has done
‘enough’ due diligence or done the right
thing — and to keep in mind that due di-
ligence is an on-going process! ‘The
problem with the question ‘How much is
enough?’ is that it portrays due diligence
as a ‘static’ approach. Another challenge
is that some corporate lawyers under-
stand due diligence as enterprise risk due
diligence (from Mergers & Acquisitions
processes, for example), but due dili-
gence, according to OECD Guidelines, is
oriented to risk caused by the firm to so-
ciety and is therefore a dynamic process.
“There is probably not one straight and
clear answer to what good due diligence
is, but a lot of different dots that can be
joined to form some form of guidance”
was one NCP perspective. It varies from
sector to sector, from industry to indus-
try, from case to case. “A minimum that
we can all agree is that “You should have
known (or could have known)' needs to
be the same as what is ‘actually known'’
— a level playing field”. Businesses need
to use their “common sense” and to avoid
any tick-box approach.

“View the NCP system as your friend!”
was the plea of one of the NCP represen-
tatives. To help a company understand
about due diligence and do things rights.
Also look at remedy (and mitigation):
What did you do, when you discovered
the problem? Due Diligence is not new,
but businesses need to know about this

particular form of Due Diligence. It is in-
herently different from the due diligence
that firms are used to, because this is not
first and foremost about reducing risk to
themselves! So, understand what ad-
equate due diligence looks like is very
much about engagement and leadership
both by governments and government.

In depth discussion of the Arla Case
(example one above)

“Arla” is a cooperative owned by Western
European farmers for which Sub-Saharan
Africa is a large potential market. Eco-
nomic growth in the region has produced
alarge consumer market which continues
to grow. However, there remains a huge
difference between domestic production
and demand, and this is the opportunity
for Arla to move beyond Europe and to
invest in other dairy economies, such as
West Africa. The complaint from ActionAid
was a ‘wake up call’ for Arla, they thought
that they had been doing ‘enough’ in due
diligence terms in order to enter these
new markets — treating employees well,
having governance structure in place and
so on. The complaint from ActionAid was
not that Arla had abused human rights,
but that it had not taken adequate steps
to acquire knowledge of the risks and po-
tentially negative impacts associated with
its investment, and therefore had been
inadequate in terms of the preventative
steps and mitigations taken.

Enhanced due diligence by the company
was the key outcome of this NCP case, ini-
tiated with two in-depth human rights im-
pact studies. The concerns were whether
the company contributed to or was linked
to a deterioration of working opportuni-
ties; working conditions; and adequate
living standards for local populations that
depend on the raw milk production, pro-
cessing, distribution, and marketing and
sales of dairy products milk powder.

On the back of this knowledge, Arla is
now working at developing more robust
preventative measures and mitigations,
with the support of the Danish Institute
for Human Rights and Global CSR. The
methodology consists of semi-structured
stakeholder interviews, with farmers on
first-hand basis; local value chain obser-
vations — follow milk from cow to consum-
er; and looking at other diary firms; lots of
discussion along the way with ActionAid,
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Due diligence trend

Example Case

Description

1. Own Impact

ActionAid & Arla (2014,
Danish NCP)

Potential adverse impacts on African farmers from Arla’s
sales of milk powder in western Africa. After the engage-
ment of the NCP, Arla has agreed to introduce due dili-
gence procedures & engage in systematic identification,
prevention and mitigation of actual & potential uninten-
ded consequences on local farmers.

2. Upstream
(suppliers)

Uwe K & Karl Rieker
(2013, German NCP)

Labour rights violations in garment supply chains with
the outcome that Karl Rieker agrees to strengthen DD &
take additional precautionary measures to improve fire
protection and safety standards of its suppliers in Bang-
ladesh. Trend also applies to minerals & agriculture.

3. Downstream
(consultants)

Fivas & Norconsult
(2014, Norway NCP)

Norconsult provided technical advice to hydroelectric
dams in Malaysia without conducting human rights due
diligence. After the engagement of the NCP, Norcon-
sult commits to implementing full HR DD procedures
throughout operations and respecting Free, Prior and
Informed Consent.

4. Governmental
Partner

ADHRB & Formula One
Motor racing (2014, UK
NCP)

Potential contribution of F1 Grand Prix to human rights
abuses in Bahrain & due diligence failure. The outcome
of the NCP engagement was that F1 publicly commits
to respect human rights and to develop and implement
due diligence policy to prevent & mitigate HR impact on
host countries. A similar case has been lodged against
FIFA in relation to Qatar though the Swiss NCP.

5. Financial sector

SOMO et al. & ABP
(2012, Dutch NCP)

The complaint related to the pension funds’ minority
shareholdings in POSCO iron ore mine & steel plant. The
outcome ABP commits to exercise their leverage bring-
ing POSCQ'’s business practices in line with international
standards. This was in contrast with NBIM which refused
to engage with the NCP or conduct due diligence in line
with Guidelines. This non-engagement represented a
breach of Guidelines.

6. Pre-emptive strike
(prevent harm)

WWF & SOCO (2013,
UK NCP)

The complaint relates to an oil company (SOCQO) explor-
ing in World Heritage Site (Virunga) in Democratic Re-
public of Congo without adequate due diligence.

SOCO agreed to halt operations, given the scale of the
environmental and social risks, and to never again con-
duct operations in World Heritage Sites.
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Care and the Danish Institute for Human
Rights.

The key finding was that Arla did not
concretely impact local diary farmers
or contribute to adverse impact through
activities. But there was the potential of
a negative impact: linked to evolution of
national dairy/agricultural sector, partly
as a result of historical and structural rea-
sons. There was also a concern that the
availability of Arla products/milk powder
would keep the government from doing
their part to invest in the sector. Once
the understanding of the ‘blind spot’ was
established, onward communication and
development was not difficult between
the partners. If Arla is to expand further
into Africa, such assessments of poten-
tial unintended adverse impacts are very
valuable tools that allow the company to
act on this knowledge to prevent and mit-
igate them.

5. LESSONS LEARNED

NCPs seem to have a relatively high num-
ber of cases on due diligence for what is
a relatively new issue. This is particularly
complex in relation to supply chain ma-
nagement and contractual partners. One
of the main problems is to identify and get
closer to understanding of when a com-
pany is directly linked to what goes on
in its supply chain. Given the company
needs to focus of the scale of the abuse,
and its relationship to it, sometimes it
means attempting to manage issues that
are twelve layers down the supply chain.

A key reason for the rejection of many
cases by NCPs is insufficient documen-
tation to demonstrate the direct linkage
to the company. However, paperwork
should not become the standard here -
cases should focus less on whether the
company had the knowledge or not and
more on whether the company should
have had it within that specific (high risk)
context. Then it is up to the company to
demonstrate whether or not its own due
diligence procedures were adequate for
the challenges its affected stakeholders
faced.

There are a number of external bench-
marks that NCPs can use when assess-

ing whether a company had done enough
due diligence:

e The law. Direct legal liability is beyond
the jurisdiction of NCPs, but other laws
— particularly those that mandate dis-
closure — increasingly incentivise due
diligence. Sometimes governments
have issued specific due diligence
guidance relating to this legislation
that represents a clear benchmark.

e Other due diligence requirements
from government. Increasingly Export
Credit Agencies (ECAs) are employ-
ing non-financial due diligence which
might well inform similar contexts
to the company in question, or pos-
sibly the company itself has already
undergone due diligence by an ECA.
Similarly, a number of governments
are developing their own due dili-
gence requirements for public pro-
curement which might well be relevant
(sometimes this relates to specific
issues such as human trafficking or
forced labour).

e Multi-stakeholder initiatives and ap-
proaches can also set pre-competi-
tive due diligence requirements that
represent a relevant benchmark for
NCPs to refer to, even if the company
in question is not a member. The Ban-
gladesh Accord, below, is an exam-
ple of this.

e Publicly available specific due dili-
gence guidance developed by au-
thoritative international bodies might
be relevant, such as that produced
by the OECD (e.g. Textiles, Finance,
Conflict Minerals), European Union
(e.g. ICT, Oil and Gas, Recruitment
Agencies), and national governments
(e.g. the UK government’s guidance
on Cyber Security companies), Na-
tional Human Rights Institutions or
Multi-government-backed  regional
centres (e.g. the Sector-Wide Impact
Assessments in Myanmar on Oil and
Gas, Tourism and ICT).

Lessons learned from the Bangladesh
Accord on Fire and Building Safety:

The company concerned had been work-
ing on human rights for years and has re-
flected on what is new that UNGPs bring
to the table. This can be described as a
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more systematic approach to ensure that
we cover all aspects in our business, not
just the supply chain. Human rights due
diligence is therefore not a checklist, but
more of guideline to make sure that the
company is moving in the right direction
and with sufficient knowledge of potential
adverse impacts and risks. Grievances
against the company can also be seen as
a very valuable source of due diligence
through a model of continuous improve-
ment.

Working conditions including wages and
operational health and safety have been
‘moving’ globally from industrialised
countries to low-wage countries, e.g.
in Asia. Since the establishment of “the
Accord” in Bangladesh there has been
much more learning between companies,
trade unions and other partners about
what kind of due diligence is really need-
ed to prevent real dangers and harms to
workers. Some of this mitigation can be
dealt with at factory level, but some is in-
dustry-wide and this is why the additional
leverage of the Accord is so important.

The agreement consists of six key com-
ponents:

e Afive year legally binding agreement
between brands and trade unions to
ensure a safe working environment
in the Bangladeshi Ready Made Gar-
ments industry;

e An independent inspection program
supported by brands in which work-
ers and trade unions are involved;

e Public disclosure of all factories, in-
spection reports and corrective action
plans (CAP);

e A commitment by signatory brands to
ensure sufficient funds are available
for remediation and to maintain sourc-
ing relationships;

e Democratically elected health and
safety committees in all factories to
identify and act on health and safety
risks;

e Worker empowerment through an ex-
tensive training program, complaints
mechanism and right to refuse unsafe
work.

One of the biggest learnings for both
company and trade union has been a
common acceptance on the limitations
of auditing and why processes, such as
collective bargaining, are so important as
due diligence tools. Effective collective
bargaining and industrial relations allows
workers to voice what they think are the
salient issues for the company — as well
as potential risks and adverse impacts
they are experiencing. If employers dis-
courage workers from joining unions,
then they are also losing one of their best
due diligence mechanisms.

Lessons from an Export Credit Agency:

The OECD “Common Approaches” be-
tween Export Credit Agencies (ECAs) are
an attempt to standardize the way that
different ECAs deal with non-financial is-
sues, in particular due diligence. A num-
ber of ECAs have developed also human
rights due diligence, such as those in
Denmark, Canada, UK, Sweden and Fin-
land. The main point of reference are the
IFC Performance Standards, themselves
updated in 2011, augmented by the
specific work of ECAs since then. There
are number of important observations to
make:

e First, ECAs can be regarded as slow-
ly absorbing some of the non-finan-
cial risk, as well as financial risk, of
overseas investments — particularly
by small and medium-sized compa-
nies. This increasingly puts a tangible
value of non-financial due diligence
and also requires the state to be co-
herent in the way the ECA supports
wider commitments and requirements
placed on business — including the
work of the NCP.

e The OECD “Common Approaches”
call on ECAs to include NCP state-
ments as part of their due diligence
process. The implication is that busi-
nesses that have been unwilling to
engage with NCPs should be marked
down when applying for export credit.

e Although it has yet to be fully tes-
ted, the inverse relationship should
also apply. If a company has been
successful in securing export credit,
and has met the non-financial due di-
ligence requirements of the ECA, then
this is material should any NCP com-
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pliant be filed against the company for
the same project. In other words, if the
state has indicted already to the com-
pany its expectation in due diligence
terms in relation to a specific invest-
ment, then this might have mitigating
effect in how the company responds
to the complaint. Obviously, if export
credit has been granted without ad-
equate non-financial due diligence,
then this raises serious issues for the
state in question.

It is, therefore, clear that is increasingly
important for both governments and busi-
ness that the non-financial due diligence
expectations of NCPs and ECAs are in-
creasingly aligned, as has been the case
following recent work in Denmark.

Endnote:

The OECD Guidelines and UNGPs have
become the building blocks for much
international thinking on responsible
business conduct through other bodies
such as the EU, ISO, ILO, G7 and now
even a number of global sports federa-
tions. But the whole “Protect, Respect,
Remedy” project of recent years will only
be successful if “knowing and showing”
becomes commonplace, in other words
expectations of knowledge of non-finan-
cial risks and impacts become clear-
er and that not knowing ceases to be a
defence (the gap between “known” and
“should have known” disappears). This is
a fundamental shift from thinking of many
corporate lawyers for decades, when it
has been assumed that knowledge over
non-financial risks, particularly those that

sit outside the direct control of the com-
pany, is not in the interest of senior ma-
nagers. Over the past five years, govern-
ments have started to send the opposite
message — that they expect businesses
to actively seek such knowledge and act
on it.

Therefore, more work on non-financial
due diligence is essential, and NCPs
have a significant role to play — not least
because their statements do not just set
retrospective expectations on individual
companies, but begin to set expectations
for other companies in similar contexts.

The question: “how much due diligence is
required?” can only be fully answered in
relation to the specific context of the spe-
cific business relationship or investment.
NCPs and other decision-makers will be
looking to benchmarks from other similar
contexts. Given that there are an increas-
ingly number of publicly available re-
sources from credible sources (i.e. from
government-backed organizations with
multi-stakeholder involvement) relating to
specific high-risk markets, products/ser-
vices or high-impact issues, these need
to be mapped and fully available to all
NCPs. So the answer to the due diligence
question will always be different for each
company in each context, but compari-
sons will be made between contexts also.
Non-financial due diligence is becoming
a pre-competitive issue for all businesses
and there is now a business case to sit
down with governments, competitors and
other stakeholders to agree what rep-
resents adequate due diligence looks like
before complaints arise.
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